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Tax evasion vs tax avoidance

 Tax evasion = illegal

 Tax avoidance = legal
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What is “international tax law”?

 No universal set of rules or international authority

 Concerns transactions that have tax consequences across 
borders

 Interaction between domestic systems

 The problem of double-taxation
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SA Co pays dividends to 
German Co

German Co (parent)

SA Co (subsidiary)

SA levies tax in its 
domestic law on the 
dividend

Dividends paid across borders

Germany levies tax in its 
domestic law on the 
dividend



Double taxation treaties (“DTTs”)

 Formal agreements between sovereign states

 Restrict a state’s right to levy tax under its domestic laws

 Also: exchange of information and other mutual assistance

 Model tax conventions (MTC), such as the OECD and UN MTCs
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Article 10(2)(a) of the OEDC MTC

The rate at which state B can 
tax the dividend is limited to 

5%, if the beneficial owner 
of the dividend is a resident 
of state A 
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Parent co

Subsidiary



Treaty shopping

 What makes tax avoidance in international transactions 
possible?

 Treaty shopping = “the use of double taxation treaties by the 
residents of a non-treaty state in order to obtain treaty 
benefits that are not supposed to be available to them”

Oguttu (2007) CILSA 238
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Treaty shopping: an example

Company A 
(parent co)

Company B 
(subsidiary)

Company C 
(subsidiary)

No DTT between 
States A and B

DTT between 
States B and C



Should there be rules 
against treaty shopping?



Reasons why treaty shopping may be 
regarded as undesirable

 Goes against the “spirit” of the DTT

 Impedes the principle of reciprocity

 Limits the incentive for countries to conclude new DTTs

 Results in double non-taxation, or at least in “inadequate” 
taxation



Project on base erosion and profit shifting

 OECD/G20 joint project on base erosion and profit shifting
(BEPS)

 Project especially aimed at identifying techniques that MNEs use 
to reduce their effective tax rates

 2013 Action plan

 15 action points; reports

 Action point 6: Preventing treaty abuse

 Anti-avoidance measures against treaty shopping
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 Indian Supreme Court in the Azadi Bachao
Andolan case (2003):

“Overall, countries need to take, and do take, a holistic 
view. The developing countries allow treaty shopping to 

encourage capital and technology inflows, which developed 
countries are keen to provide to them. The loss of tax 

revenues could be insignificant compared to the other non-
tax benefits to their economy. Many of them do not appear 

to be too concerned unless the revenue losses are 
significant compared to the other tax and non-tax benefits 
from the treaty, or the treaty shopping leads to other tax 
abuses. Whether it should continue, and, if so, for how 

long, is a matter which is best left to the discretion of the 
executive as it is dependent upon several economic and 

political considerations”.



Other views

 The prevention of tax treaty abuse as a priority for at 
least some developing countries 

 G20 Development Working Group (Domestic 
Resource Mobilisation for Developing Countries)

 UN’s Financing for Development Office (FfDO)



Africa and South Africa

 Oguttu IBFD (2016) 336-337: 

 Treaty shopping is a challenge for Africa
 Why?

 A number of DTTs with low tax countries.

 A number of African DTTs have very low rates in 
respect of dividends

 Davis Tax Committee (2015 report)

 Recommended that measures be taken to counter 
treaty shopping



Are there rules against 
treaty shopping?



Anti-avoidance measures

 Primary purpose test
 Was the primary purpose of inserting the 

intermediate company to get the treaty 
benefit of a reduced rate?

 Problems?



Anti-avoidance measures

 Beneficial ownership requirement
 Commonly included in DTTs since 1977
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Beneficial ownership requirement

Company A 
(parent co)

Company B 
(subsidiary)

Company C 
(subsidiary)

DTT between states 
B and C:
The rate at which 
state B can tax the 
dividend is limited to 
5% - if the beneficial 
owner of the 
dividend is resident of 
state C



Is beneficial ownership an 
effective tool against treaty 

shopping?



Legal vs economic view

 When is the intermediate company the “beneficial owner” 
of dividends?

 Legal view:
 = intermediate company is regarded in law as a 

separate person
 = intermediate company is regarded in law as the 

“owner” of dividends
 Economic reality:
 intermediate company has little economic substance
 intermediate company passes on all its income



Decisions by courts

 Indofood (UK Court of Appeal, 2006):  
 View the transactions in “commercial and 

practical terms”, not (only) according to the legal 
rights

 The intermediate company received income, 
which it used to repay a debt to its parent 
company

 The intermediate company did not derive any 
“benefit” 



30

Prévost Car Inc (Canada 2008, 2009)

Henlys

Prévost
Canada

Prévost
Holdings

DTT between Canada and the 
Netherlands – reduced the tax on 
dividends to 5%

Volvo



Prévost Car Inc (Canada 2008, 2009)

 Canadian tax authority: 
 Prévost Holdings is not the “beneficial owner” of 

the dividends paid by Prévost Canada
 Tax Court of Canada (confirmed by the Federal 

Court of Appeal):
 Considered parties legal rights – not economic 

reality



Prévost Car Inc (Canada 2008, 2009)

 Tax Court of Canada:
 Will the intermediate company be a “beneficial 

owner”?
 Yes
 Unless 
 it has a legal obligation to transfer funds 

and 
 that obligation only arise if and to the 

extent that it receives dividends



South African court?

 South African Income Tax Act: definition of 
“beneficial owner” (s64D) 
 Can this definition be used when meaning is given 

to the term in a DTT?
 What meaning will a SA court give to beneficial 

ownership requirement?



Dankie!
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